
 
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:  

SONITPUR AT TEZPUR 
 

Present:     Sri Debashish Saikia, 
   Chief Judicial Magistrate, 
  Sonitpur, Tezpur. 
 

GR CASE NO.1123/09 

U/s 326 of IPC. 
State 
-vs- 

 
Kumar Kuzur  …………..accused  
 

Appearances: 
 

  K Gogoi,  
   Learned Addl PP  

& N Saikia, Asstt PP     :  For the prosecution. 
 

K Sharma 
Ld Counsel     :  For the accused  
 

 Date of framing charge         :  7.04.10. 
Date of recording evidence  :  17-06-10, 10-08-12, 

   16-10-12, 
       27-6-13, 30-8-13, 19-9-15,  

   20-4-16, 15-02-19, 18-3-19 
Date of hearing argument      : 09-05-19. 

Date of judgment       :  23-05-19 

 
J U D G M E N T  

1. The informant‟s case in brief is that :  

  The informant Sri Naru Horo lodged an ejahar on 23-6-09 stating 

inter-alia that on 22-6-09 at about 11 pm, accused Kumar Kuzur severed 

the right wrist of his brother Sibo Horo with a khukuri and when accused 

Kumar Kujur‟s sister Smti Rashmi Kuzur, intervened, the accused also 

attacked her and chopped of her left ear. According to the informant his 

brother Naru Horo was staying in the house of Samir Kujur who is the 

brother of the accused along with Rashmi Kujur for the last three months. 

The informant also stated that the khukuri which was used in the attack  
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was collected by him and handed over at the police station.  Hence, the 

ejahar.  

 

2.  The ejahar was forwarded to the O/C, Rangapara PS for 

investigation and on receipt of the said ejaher, the Officer-in-charge of 

Rangapara Police Station registered the same as Rangapara P.S Case No 

116/09 U/S 326 IPC and started investigation of the same. On completion 

of investigation, police submitted charge sheet against the accused Kumar 

Kuzur U/S 326 IPC. 
 

3.  Cognizance of the offence was taken, and process was issued 

against the accused. On appearance of the accused, copy of the case was 

furnished to him. Vide order of my ld Predecessor dtd 07-04-10, charge 

U/S 326 IPC was framed which on being read over and explained, the 

accused pleaded not guilty and claimed to be tried. 

 

4.  Prosecution in order to prove this case, examined as many as 11 

(eleven) witnesses including the MO & I/O. It needs mention herein that 

the evidence of PW2 Manga Tirki could not be tested by cross examination 

as in the meantime he died.  

 

5. The plea of the defence is of total denial. The Statement of the 

accused was recorded U/S 313 Cr.P.C. in which the accused denied to have 

committed the offence charged with. The accused however declined to 

adduce evidence. I have heard the argument advanced by the learned 

Counsel of both sides and carefully perused the evidences on record.  

 
6) The only point for determination is :  
 
Whether the accused on 22-6-09 at about 11 pm 
voluntarily caused grievous hurt to Siba Horo and Rashmi 
Kujur by means of a sharp weapon and thereby 
committed offence punishable u/s 326 I.P.C? 
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EVIDENCE AVAIALEBLE ON RECORD: 

 

7.  PW1 Sri Noro Horo is the informant and his evidence was recorded 

on 17-6-08. In his evidence, PW1 stated that his house is adjacent to the 

house of the accused and that the injured Sibo Horo is his brother and 

another injured Rashmi Kuzur is the sister of the accused. PW1 stated that 

about an year ago, he went for a social visit and at night time he was 

informed by his neighbour that accused had severed the hand of his 

brother. Receiving the aforesaid information, he immediately returned to 

his house that night and saw that the right wrist of his brother had been 

completely severed and his brother was in a very serious condition. PW1 

further deposed that he also had seen cut injury on his brother‟s right leg, 

left shoulder and also on his back. His brother was first taken to the tea 

garden hospital, from there he was shifted to Rangapara PHC. In the 

meantime the accused surrendered at the police station and  police later 

shifted his brother to KCH Tezpur. On the next day he lodged the ezaher 

PW1 also stated that he also saw the sister of the accused Rashmi in an 

injured condition, her left ear having being cut off by the accused. Rashmi 

was also taken to the hospital for treatment where she took treatment for 

about one month. According to him the villagers handed over the “khukuri” 

to the police and police seized the same vide seizure list Ext2 wherein he 

put his signature as a witness.   PW1 also stated that the police came to 

his house at about 10 am and seized the khukuri from the house of the 

accused and that he was also present there. Pw1 identified the khukuri as 

M.Ext1.  

 

8. PW2‟s evidence is not discussed as he could not be cross examined 

as he in the meantime  died.  

 

9. PW3 Sri Siba Horo is the injured and the brother of the informant.  
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In his evidence PW3 stated that about three years ago at about 11 pm, 

when he was having dinner at his house, the accused came to his house 

and severed his left hand (wrist) and also inflicted cut injury on his right 

leg and  right cheek near the ear. PW3 further deposed that at that time 

the sister of the accused Rashmi Kuzur was also present along with him. 

PW1 deposed that as a result of the attack he lost his senses and on 

regaining his senses, he found himself lying in the dining room, and in the 

morning, his brother Naro Horo and his parents arrived and took him to 

Rangapara Civil Hospital for treatment and thereafter, to the Tezpur Civil 

Hospital where he had to remain admitted for 15 days. He further stated 

that at the time of taking him to the hospital, police personnel‟s were also 

present and his brother Noro Horo lodged the ejahar.    

 

10. When put to cross PW3 stated that he was staying at Samir Kujur‟s 

house and that he had illicit relation with Rashmi. PW3 also stated that he 

had physical relations with Rasmi Kujur on the pretext of marrying her. 

PW3 also stated that one day before the incident accused objected to his 

staying with Rashmi together and had asked him to leave the company of 

his sister, and as Rasmi was reluctant to part with his company, her relation 

with her brother (accused) had become strained. He also admitted that 

even after Rasmi became pregnant he had not married her. He also denied 

the defence suggestion that on the night of occurrence both he and Rasmi 

quarreled and thereafter both inflicted cut injuries on each other. PW3 also 

stated that Rashmi had tied a cloth on his wound after the incident.     

 

11. PW4 Dr Hiranjan Saikia deposed that on 23-6-09 while he was  

posted at Kanaklata Civil Hospital as Medical & Health Officer-I, he at 

about 12.50 pm, examined one Shiva Horo, 30 years with hospital 

registration No 1379/09. He stated that the patient was identified by UBC 

657 Debananda Saikia of Rangapara PS and on examination, he found the 

following injuries :-  
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History of assault. 

(i) Leads to amputation of right forearm at wrist joint 

level 

(ii) Right knee incised injury, 3 cm x 2cm x 1cm and 

fracture of tibia. 

(iii) Incised injury 3 cm X 2cm x 1cm in right side of cheek 

in maxillary region 

Opinion :- Injuries were caused by sharp weapon, less 

than 24 hours old and grievous in nature. 

He has identified his medical report as Ext3 

whereupon Ext.3(1) is his signature.   

 

12. PW5 Smti Rashmi Kuzur deposed that the accused is her 

brother and the informant is her co-villager. She also stated that 

about three years ago at about 11 pm, she was at her home. She 

also stated that the brother of the informant Sibo Horo and she 

were in a relationship. She also stated that on the day of the 

occurrence, she had a quarrel with Sibo Horo for not showing any 

interest in marrying her. According to her both of them in course of 

the quarrel beat each other as a result of which her left ear was cut 

off and Sibo Horo‟s right hand got severed in the process.  

    

13.       PW5 at this stage was declared hostile by the prosecution 

side for not supporting the prosecution case. She was then cross 

examined by the prosecution side and in course of the cross 

examination PW3 denied the prosecution suggestion that she had 

stated before the I/O that accused had severed Sibo Haro‟s hand 

and also her ear. PW5 also denied the suggestion that before the 

I/O she also stated that Sibo Haro was staying at her house for the  
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last three months and that Sibo Haro had slapped her for consuming 

alcohol, and at that time Kumar Kujur came there armed with a dao 

and asked Sibo to move out from that place and when Sibo refused, 

accused on the night of  22.6.09 at about 11 pm came with a 

khukuri and severed the right hand of Sibo Haro and when she 

intervened the accused cut off her left ear.  

 

14. When cross examined by the defence PW5 stated that her 

brother Samir though was present, he left the place when the 

quarrel between her and Sibo started. PW5 also stated that accused 

used to stay separately at a distance of about 50 metres. PW5 

further stated that she was in a relationship with Siba Haro and 

that‟s she had a child from Siba Haro.  In cross PW5 also stated that 

the quarrel took place between her and Siba Haro as Sibo Haro did 

not marry her and also did not take care of her and her child. PW5 

then again asserted that she had also filed a case against Sibo Haro 

for that reason. Further she and Sibo did not inform their 

neighbours about the incident that took place on the night and 

remained inside their house for the whole night. She even stated 

that in the morning the informant came and other villagers came 

and took them to the hospital. It is also in her evidence that Naru 

Horo in order to save her and Sibo Haro filed a false case against 

the accused. PW5 also stated before the I/O that both of them 

sustained injury as a result of the quarrel that took place between 

them.        

 

15. PW6 Sri Prem Bhengra deposed that the occurrence took 

place about 4-5 years ago and he was the VDP president at that 

time. He stated that one morning at about 9-10 am, he went to the 

police station and there he saw the accused in the police lockup and 

one ASI and one constable were also present at the police station at 
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that time. He stated that police told him that he had to bring 

something to the police station as no other police personnel‟s were 

available at that time. The ASI present there then asked the 

accused as to where had he kept the “Khukuri” to which the 

accused replied that the “Khukuri” was kept under his bed. He also 

stated that as per direction of police, he along with other villagers 

brought the said “Khukuri” which was kept under the bed of the 

accused, wrapped with a „gamocha‟ and handed over to the police. 

He also stated that the “Khukuri” was without a cap and he put his 

signature in the seizure list Ext.2. PW6 identified the said “Khukuri” 

as M.Ext1. 

 

16.  PW7 Sri Joseph Tirkey deposed that the occurrence took 

place about 7 years ago and on the next morning of the occurrence, 

he heard about a quarrel that took place at the house of the 

informant, between Rashmi Kuzur and Sibo Horo though he was not 

aware of the reason. PW7 deposed that the informant called him 

and at time an ambulance also arrived and in that ambulance, he 

took the injured Sibo Horo and Rashmi to Borjuli Tea garden 

hospital and thereafter to Rangapara hospital. He also deposed that 

in the afternoon, police came to the house of the informant and he 

was also called and police took his signature in the seizure list by 

Ext.2 though the seizure was not shown to him.        

 

17. PW8 Sri Bimal Dhanuwar deposed that the incident took place 

about three years ago and that on the next day of the occurrence, 

he came to know that somebody had cut off the hand of the 

informant‟s brother. PW8 further stated that visiting the house of the 

informant he noticed bandage on the hand of the informant‟s 

brother but the injured did not tell him the name of the person who 

chopped his hand.  This witness declared hostile by the prosecution.    
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18.  PW9 Sri Joseph Tanti deposed that the occurrence took 

place about 8-9 years ago and on the next day of the occurrence, 

he heard that on the previous night an incident took place in the 

house of the informant in which assault took place. He further 

stated that he went to the place of occurrence when the police 

arrived and saw cut injury on the hand of Sibu but he has no 

knowledge as to who inflicted the said injury.  

 

19. PW10 Mahendra Nath Bora deposed that on 23-06-09 he was 

at Rangapara PS as attached officer and on that day, one Kumar 

Kujur of Rupajuli line No 6 Borjuli TE informed him that he had a 

fight with Siba Horo and that he had stabbed him with a khukuri. 

PW10 also stated that the information was entered in the General 

diary being G.D  Entry No 600 dtd 23-6-09 and he was entrusted 

with the preliminary investigation of the case and accordingly, he 

visited the place of occurrence, prepared a sketch map, recorded 

the statement of the witnesses along with injured victims Sibo Horo 

and Rashmi Kuzur, seized the “Khukuri” and also collected the 

medical report. PW10 stated that after completion of investigation, 

he submitted the charge sheet U/S 326 IPC against the accused. 

PW10 identified the extract copy as Ext.4, the sketch map as Ext.5, 

the seizure list as Ext.2 and the charge sheet as Ext.6.    

 

20. PW11 Dr Tilak Bhattacharjee deposed that on 23-06-09 while 

he was posted as M & HO-1 at KCH, Tepzur, he on that day 

examined Rashmi Kujur in connection with Rangapara P.S letter no 

nil dt 23.6.09 . The patient was admitted in female ENT ward of 

KCH vide registration No 141/09 on 23-06-09. PW10 deposed that 

on examination he found the following injuries :- 

 

i) Sharp cut injury on left side of neck of 20 cm long x ½ cm depth 

including left pinna Patient was discharged on 24-07-09.  
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Injury was fresh, grievous and caused by sharp instrument. 

PW10 has identified the injury report as Ext.7 whereupon Ex.7(1) is 

his signature     This in nutshell is the evidence available on record.  

 

              SUBMISSIONS OF THE LEARNED COUNSELS: 

 

21.  The Ld Counsel for the accused submits that the prosecution 

has failed to establish its case beyond all reasonable doubt. Pointing 

towards the evidence of  victim/PW5 Rashmi Kuzur the Ld Counsel 

submits that the said witness though was declared hostile by the 

prosecution side but the said witness has actually narrated the true 

incident and the truth is that both the victims Siba Horo/PW3 and 

Rashmi Kuzur/PW5 who were in a relationship quarreled on the said 

night and both inflicted injury on each other and that the said 

accused who is the elder brother of Rashmi Kuzur/PW5 out of his 

brotherly love for her, and in order to save her and her paramour, 

took the blame upon himself and surrendered before the police 

station. The Ld Counsel further submits that though the victim Siba 

Horo had implicated the accused, the co-victim Rashmi Kujur having 

not supported the prosecution case, the sole evidence of Sibo Horo 

could not be relied upon to hold the accused liable. That apart, the 

Ld Counsel for the accused further submits that the recovery of the 

weapons of offence also appears to be doubtful. The Ld Counsel for 

the accused pointed out that the PW6 Sri Prem Bhengra in his 

evidence clearly stated that the weapon of offence i.e the dao was 

brought to the police station by him though it was the evidence of 

the I/O that the said dao was recovered by him. This discrepancy 

appearing in the evidence of the witnesses only creates doubt about 

the veracity of the prosecution case and as such the accused 

deserves acquittal.  
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22. On the other hand, the Ld APP submits that the prosecution 

case has been proved to the hilt. The injury of the two victims has 

been supported by the medical evidence available on record. The Ld 

APP further submits that though one of the victim has turned 

hostile, the same by itself could not wash away the entire evidence 

of the other victim who has sustained grievous injury as a result of 

the attack made upon him by the accused. The Ld APP submits that 

since victim Rashmi Kujur is the younger sister of the accused, she 

in order to save her brother has refused to support the prosecution 

case in course of the trial and for that reason she was declared 

hostile on the prayer of the prosecution and was thereafter cross-

examined. The Ld APP further submits that the evidence of the 

victim Siba Haro could not be discredited by the defence and his 

evidence has remained consistent and nothing could be brought out 

from his evidence to show that he was not speaking the truth and 

has suppressed material facts. The Ld APP further submits that the 

prosecution case been proved to the hilt and the accused, therefore, 

deserves punishment.  

 

DISCUSSIONS DECISIONS AND REASONS THEREFOR: 

 

23. In the backdrop of above submission so made by the Ld 

Counsel of both the sides, the evidence adduced by the prosecution 

needs to be thoroughly scrutinized. Close perusal of the evidence of 

the doctor Pw4 and the injury report submitted by him vide Ext 3 

discloses that while examining the victim Shiba Haro he found three 

injuries out of which injury no i) was amputation of the wrist joint 

level of the right forearm, while injury no ii) and injury no iii) relates 

to incised injury on the right knee and fracture of tibia and incised 

injury on the right side of the cheek in maxillary region. The injury 

spoken off by PW4 was grievous in nature and the opinion so given  
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by PW4 also could not be discredited. Similarly the evidence of the 

PW11 the doctor who examined victim Rashmi Kujur(PW5) and the 

injury report submitted by him vide Ext 7 also speaks of sharp cut 

injury on the left side of neck including left pinna. The opinion of 

the doctor PW11 that the injury so sustained by the victim was a 

grievous one has also gone unchallenged.   

 

24. Coming to the evidence of PW1 it appears that informant PW1 is 

one who merely set the law in motion by filing the ezaher. Though 

PW1 is not an eye witness to the occurrence but his evidence to the 

effect that he on getting the information that his brother Sibo Horo 

has been attacked by the accused, immediately came to his house 

and saw his brother Sibo Horo in a very serious condition with his 

right hand‟s wrist being severed from his hand and his further 

evidence that he also noticed the other victim Rashmi Kujur‟s left 

ear being cut off and that he took both the victims to the hospital 

for treatment has gone completely unchallenged and nothing could 

be brought out from him to show that what the above witness had 

spoken off is untrue or false. Moving towards the evidence of PW3 

Siba Haro it appears that PW3 had clearly asserted that accused on 

the night of occurrence came armed with a “Khukuri” and thereafter 

he inflicted cut injury over his right leg, on his right hand wrist and 

also on his right cheek as a result of which his wrist got severed 

could not be shattered in spite of a lengthy cross examination.  

 

25. The plea of the accused as is seen from the trend of cross 

examination and also from the statement of accused recorded u/s  

 

313 CrPC is that the injuries on the person of the both the victims 

was the result of the quarrel that took place between them which 

was followed by attacks upon each other. Learned defence counsel 
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relying on the evidence of PW5 Rashmi Kujur who was one of 

the victim would contend that the plea as taken by them has been 

amply corroborated by the evidence of Rasmi Kujur, as according to 

the learned counsel PW5 has emphatically stated in her evidence 

that both she and Sibo quarreled and thereafter mounted attack 

upon each other. It needs mention herein that PW5 was allowed to 

be cross examined by the prosecution side as she had resiled from 

her previous statement made by her before the I/O. She was cross 

examined by the learned APP and her attention was drawn to her 

previous statement made before the I/O where she clearly stated 

that the accused had assaulted her and her lover Sibo Haro with a 

“khukuri”. The attention that was drawn by the learned counsel by 

way of a suggestion was however denied by PW5 who continued to 

maintain that the injury was the result of the attack made by each 

other. Close perusal of her evidence particularly the cross 

examination made by the prosecution it though appears that the 

prosecution side failed to extract anything from her by way of cross 

examination to support the prosecution case, her cross examination 

by the defence side disclosed certain facts which was also stated by 

PW3 Sibo Haro in course of his cross examination. The said facts are 

as follows: That both PW3 and PW5 were in a relationship and that 

a child was born to PW5 because of the relationship which 

developed between them and that PW3 was not agreeing to the 

marriage proposal of PW5, that PW3 was residing with PW5 in the 

house of her brother for the last three months. The aforesaid 

admitted facts no doubt proves that both PW5 and Pw3 were in a 

relationship, but the assertion of PW5 that prior to the incident of 

assault a quarrel took place between her and Sibo Haro(PW3) and 

that the incident of assault upon each other followed the quarrel 

was clearly denied by PW3 in course of the cross examination. That 

apart no independent evidence has come on record in regard to the 

above fact so as to lend corroboration of the same. In the above 
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circumstances the only thing that needs to be considered is 

whether the plea of the accused which received support from the 

victim PW5 could be relied upon to negate the evidence of the other 

victim PW3 who had categorically implicated the accused as the 

author of the crime.  

 

26.  A close perusal of the evidence of Pw5 discloses that her 

evidence to the effect that on the night of occurrence she had a 

fight with Siba Haro and thereafter both assaulted each other is too 

general and vague in nature. Her evidence does not disclose as to in 

what manner the assault took place and how they inflicted the 

assault upon each other. That apart there is also nothing in her 

evidence as to what was the weapon used by them in inflicting such 

severe injury upon each other. There is neither anything in her 

evidence as to where from the weapon of assault was brought, nor 

there is any evidence as to who started the assault. Further her 

evidence also does not explain the other two severe cut injuries 

found in the person of PW3. On the other hand compared to this 

the evidence of PW3 is very clear. He has clearly stated about the 

three injuries inflicted upon him by the accused and that was 

completely corroborated by the evidence of the M.O PW4.  PW3 

though has not spoken about the injury upon PW5, the same 

appears to be quite natural as according PW3 after the injuries were 

inflicted upon him he lost his senses. This assertion on the part of 

Pw3 appears to be probable considering the nature of injuries 

inflicted upon him in which wrist joint was severed from his hand. 

Admittedly there were no other witnesses to the incident and 

evidence has also come on record that the incident took place in the 

house of Samir Kujur. Whether Samir Kujur was present at that time 

of the incident, there is no concrete evidence. The defence has also 

not cross examined the prosecution witnesses and the only evidence 

that has come on record is the questioning the I/O PW10, wherein  
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the I/O stated that Rashmi‟s said brother is mentally retarded, but 

the fact is that there is nothing concrete as to whether Samir Kujur 

was available at the time of the incident or not.  

 

27.   Moving on the evidence of the other witnesses it appears that 

PW8 has turned hostile, and the other witnesses were seizure 

witnesses to the seizure of the “Khukuri”. The said witnesses 

admittedly were not eye witnesses and are mere reported witnesses 

as such there evidence is not that vital so far as accused inflicting 

the injuries to the victims is concerned. Learned defence counsel 

has drawn the attention to the discrepancy as regards the evidence 

of witnesses relating to seizure of the “Khukuri” M.Ext1and submits 

that that is another defect in the prosecution case.  The evidence 

regarding seizure is deposed by the informant PW1, PW6 and PW7. 

PW1 in his evidence claimed that police seized the khukuri from the 

house of the accused, while PW6 deposed that he along with other 

villagers collected the “khukuri” (M.Ext1) from under the bed of 

accused and wrapping the same in a “gamcha” he handed over the 

same in the police station and thereafter the same was seized. 

Similarly the I/O in his cross examination clarified that the informant 

produced the “khukuri” at the police station and the same was 

thereafter seized. The informant in his ezaher had also stated that 

the Khukuri was produced at the police station. The informant PW1 

while deposing before the court also deposed that police had seized 

a khukuri from the house of the accused. The above evidence of the 

informant (PW1) cannot be interpreted to mean that police had not 

seized any khukuri as claimed by PW1. The  fact of the matter is 

that the I/O of the case had indeed seized the weapon of offence 

“Khukuri” in the case. The slight discrepancy in the evidence of 

witnesses so far as recovery and seizure of the Khukuri is 

concerned, the same appears to be a minor one .In fact , the said  
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discrepancy in the facts and circumstances appears to be very trivial 

in nature and has to be ignored as the fact of seizure has been 

amply proved.   In this regard one may refer to the Apex court 

judgment of Bharwada Bhoginbhai, Hirjibhai Vs State of 

Gujrat reported in (1983) 3 SCC 217 wherein  it was held that 

………..” We do not consider it appropriate or permissible to enter 

upon a reappraisal or re-appreciation of the evidence in the contest 

of the minor discrepancies painstakingly highlighted by learned 

counsel for the appellant. Overmuch importance cannot be attached 

to minor discrepancies. The reasons are obvious.  

 

i) By and large a witness cannot be expected to possess a 

photographic memory and to recall the details of an 

incident.  

ii) It is not as if a video tape is replayed on the mental 

screen. 

iii)  Ordinarily it so happens that a witness is overtaken by 

events. The witnesses could not have anticipated the 

occurrence which so often has an element of surprise. 

iv) The mental faculties therefore cannot be expected to be  

attuned to absorb the details.  

v) The powers of observation differ from person to person. 

What one may notice another may not. 

vi) By and large people cannot accurately recall a 

conversation and re-produce the very words used by 

them or heard by them. They can only recall the main 

purport of the conversation.  

vii) In regard to exact time of an incident or the time 

duration of an occurrence usually the people make their 

estimates by guess work on the spur of the moment at 

the time of interrogation.  And one cannot expect people 

to make very precise or reliable estimates in such 

matters. Again it depends on the time sense of individual  
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which varies from person to person.  

viii) Ordinarily a witness cannot be expected to recall 

accurately the sequence of events which takes place in 

rapid succession or in assort time span. A witness is liable to 

get confused, or mixed up when interrogated later on. 

ix)  A witness, though wholly truthful, is liable to be overawed by 

the court atmosphere and the piercing cross-examination 

made by counsel and out of nervousness mix up facts, get 

confused regarding sequence of events, or fill up details from 

imagination on the spur of the moment. The sub-conscious 

mind of the witness sometimes so operates on account of the 

fear of looking foolish or being disbelieved though the witness 

is giving a truthful and honest account of the occurrence 

witnessed by him – Perhaps it is a sort of a psychological 

defence mechanism activated on the spur of the moment.” 

28.   Another aspect in the instant case is the evidence of the I/O 

PW10 wherein the I/O claimed that accused appeared before the 

police station on 23.6.09 and told him that he had stabbed a 

person. Though the evidence of I/O PW10 that the accused told him 

that he had stabbed a person, is inadmissible, the same has to be 

kept excluded from consideration, but the fact that accused had 

himself surrendered before the police station is another fact which 

goes to support the prosecution case. The defence though has 

claimed that the accused being the elder brother of PW5 had taken 

the blame upon himself the same cannot be accepted to negate or 

throw away the positive evidence of the victim PW3. The other 

victim PW5 who is the younger sister of the accused have a reason 

to conceal the truth and state a different story before the court, to 

save her brother who is accused in the case, but there is nothing on 

record to bring anything into light to show as to what prompted the 

accused to take the blame upon himself in order to screen his sister 

or her paramour. 
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29.   Now Let me consider the proposition – as to whether the 

accused‟s brotherly feeling prompted him to surrender before law as 

is contended by the learned defence counsel in course of the 

argument. 

 

30.      Perusal of the evidence which has unfolded do not disclose 

that it was his brotherly affection that made him take the blame 

upon himself though he was innocent. PW3 in his cross examination 

disclosed that prior to the eventful night accused came and objected 

his staying with Rasmi together and to leave the company of his 

sister but he refused as PW5 did not allow him to forsake her. The  

aforesaid vendetta  of the accused against the victim/PW3 elicited 

from PW3‟s mouth during cross –examination clears the air for the 

genesis of the overt act of the accused .The PW5 even if, had a 

quarrel would not  have dealt such a blow upon her lover with 

whom she had begotten a child admittedly. As stated above PW5 did 

not state that she was driven to such a state of mind triggered by 

her anger during the quarrel with her paramour that she dealt a 

blow with such intensity that she could not have imagined the 

consequence thereof which severed PW5‟s wrist joint completely. 

Again it has come out from the medical evidence that there were 

multiple injuries on PW3s person at various places.  PW5‟s evidence 

is silent as to whether she attacked victim PW3 at the hand at first 

causing the severance of the wrist joint of PW3, and thereafter she 

continued to deal blows at other places of PW3s person or that she 

attacked the PW3 at all other places of his body first and thereafter 

she dealt the final blow on his that is PW3s wrist. Her vague 

averment that she beat her paramour during quarrel does not 

inspire confidence that she attacked such a blow on her paramour‟s 

wrist to cause its amputation. Further had she been the aggressor 

the victim would not have withhold her name. Again PW3 would not 
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have any  reason to falsely implicate the present accused by 

saving PW5 when he would have been in an advantageous position 

of not marrying PW5 had he implicated accused PW5 .But PW3 had 

not done so, pointing towards the guilt of the accused .Hence in this 

backdrop the defence proposition cannot stand. 

 

31.   At the risk of repetition, it can be said that PW5 who was still 

unmarried with a lovechild had every reason to save the skin of the 

accused brother as it is the brother upon whom she could fall upon. 

All these leads to the inevitable conclusion that she had reason to 

resile from her first statement.   

 

32. Thus in the ultimate analysis it is held that it was none other 

than the accused who inflicted the lethal blow upon the victim PW3 

and her paramour PW5. The intention of the accused to cause 

severe injury to both Pw3 and PW5 is also apparent from the 

manner in which the attack was mounted with full knowledge of the 

consequence which such an act may lead to. The injuries upon PW3 

and Pw 5 clearly comes under the various clauses of sec 320 IPC 

and the same being grievous in nature the accused is held guilty u/s 

326 IPC.       

 

33.   I have considered extending the beneficial provisions of Offender‟s 

act to the accused but refrained from doing so considering the nature and 

severity of the offence. 

 
34.    Accused is heard on the question of sentence. Accused submits that 

he be dealt with leniently. Accused submits that he is a daily wage earner 

having a family to look after.  I have considered the above plea of the 

accused vis a vis the nature of the crime the accused had committed, and 

also the impact of the crime upon the two victims who had sustained 

permanent injuries. Considering all the above aspects including the severity  
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of the offence I am of the measured view that undue sympathy for the 

accused would only cause injustice to the victims who had become 

physically handicapped for the rest of their life.     

 

                                      O R D E R 

Accused Kumar Kujur is convicted u/s 326 IPC and is sentenced to 

R.I for five (5) years and also to pay a fine of rupees two thousand 

(Rs2000/-) i/d to R.I for six (6) months. 

Period of detention already undergone shall be set off as against the 

term of imprisonment. 

Furnish free copy of judgment to the convict/accused.  

Case is also recommended to the DLSA Sonitpur for awarding 

compensation to the victims Siba Haro and Rashmi Kujur if 

admissible under the Assam Victim Compensation Scheme 2002.  

The liability of the bailor is extended for 6 (six) months from today 

as per provision of the amended Cr.P.C.   

This Judgment is given under my hand and the seal of this Court on this 

23rd day of May, 2019. 

 

( D Saikia ) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
 
 
 
 
       (D Saikia) 
Chief Judicial Magistrate, 
           Sonitpur, Tezpur 
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A P P E N D I X 

 
 
Prosecution witnesses 
PW1 Sri Noro Horo 
PW2   Mangal Tirki (died before his cross examination). 
PW3 Sri Siba Horo 
PW4 Dr Hiranjan Saikia 
PW5 Smti Rashmi Kuzur 
PW6 Sri Prem Bhengra 
PW7 Sri Joseph Tirkey 
PW8 Sri Bimal Dhanuwar 
PW9 Sri Joseph Tanti 
PW10 Mahendra Nath Bora 
PW11 Dr Tilak Bhattacharjee 
 
Defence  witnesses 
 
Nil  
 
Documents exhibited by the prosecution  
 
Ext.1   :    Ejahar.  
Ext.2   : the seizure list.    
Ext.3  : Medical report 
Ext.4  : Extract copy  
 
Ext.5  : The sketch map,  
Ext.6   : Charge sheet  
 
 
Documents exhibited by the defence 
 
Nil.  
 
Material Exhibits: 
                                                                         
Khukuri as   : M.Ext1.  
 
 
 
                                                                         (D.Saikia) 
           Chief Judicial Magistrate, 
                                                                      Sonitpur, Tezpur. 


